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medical necessity requires a delay in
vaccination,82 or (iii) who are legally
entitled to an accommodation with
regard to the COVID-19 vaccination
requirement based on an applicable
Federal law. It also adds a new
paragraph (a)(2) indicating that those
who are granted an exemption outlined
in (a)(1){i} through (iii) must undergo
testing at least weekly for current SARS
COV-2 infection,

The additions made to § 1302.94,
Volunteers, mirrors that of § 1302,93,
Staff health and wellness. This IFC also
adds a new paragraph (a)(1) to
§1302.94, Volunteers, that requires all
volunteers who are in classrooms or
working directly with children other
than their own must be fully vaccinated
for COVID-19, except for those (i) for
whom a vaccine is medically
contraindicated, (ii) for whom medical
necessity requires a delay in
vaccination,®3 or (iii) who are legally
entitled to an accommodation with
regard to the COVID-19 vaccination
requirement based on an applicable
Federal law, It also adds a new
paragraph (a)(2) indicating that those
who are granted an exemption outlined
in paragraphs (a)(1)(i) through (iii) must
undergo testing at least weekly for
current SARS-CoV-2 infection. The
costs associated with regular testing for
those granted an exemption are an
allowable use of Head Start funds so
long as it is included in a program’s
policies and procedures. While paying
for the costs associated with regular
tesling is allowable use of Head Start
funds, it is not a requirement. Programs
should consider whether they can
sustain continued funding for testing if/
when the COVID-19 funds are
exhausted. Finally, we have also revised
§1302.94 to remove the word "'regular”
from paragraph (a). We believe it is
important for all volunteers to adhere to
these requirements not just those who
regularly volunteer in the program.

Programs may use SARS-CoV-2
testing for all staff, regardless of
vaccination status, as an additional
mitigation strategy with the COVID-19
vaccines, and those granted exemptions
are required 1o undergo testing, but
testing alone is not an alternative to the
COVID-19 vaccination requirement
specified in § 1302.93 and §1302.94.

82 A5 defined by CDC’s informalional document,
Summary Document for Interim Clinical
Considerations for Use of COVID-19 Vaccines
Currently Authorized in the United States (CDC.
September 29, 2021).

83 A5 defined by CDC's informational document,
Summary Document for Interim Clinical
Considerations for Use of COVID-19 Vaccines
Currently Authorized in the United Slates (CDC,
September 29, 2021).

This is a key difference between this IFC
and the COVID-19 Vaccination and
Testing; Emergency Temporary
Standard, published, by the
Occupational Safety and Health
Administration (OSHA) on November 5,
2021, which requires employers with
100 or more employees to develop,
implement, and enforce a mandatory
COVID-19 vaccination policy, unless
they adopt a policy requiring employees
to choose to either be vaccinated or
undergo regular SARS-Cov-2 testing
and wear a face covering. Whereas
OSHA allows employers to offer an
option for testing and face coverings,
this [FC does not permit a testing and
face coverings option for individuals
without an approved vaccine
exemption. The rationale for the
difference is that ACF is acting under
statutory and regulatory standards that
are different from OSHA's. In general,
the Head Start Act requires standards
for a safe environment for staff,
children, and other participants.

Documentation of Vaccination Status

The Head Start Act at section 647 (42
U.S.C. 9842) has a provision on record-
keeping, which allows the Secretary to
require certain records be kept and to
support OHS in conducting its oversight
of programs through monitoring.
Pursuant to the statutory recordkeeping
requirement in section 647 of the Head
Start Act (42 U.S.C. 9842) and in order
to ensure programs are complying with
the vaccination requirements of this
[FC, we are requiring that they track and
securely document the vaccination
status of each staff member, including
those for whom there is a temporary
delay in vaccination, such as recent
receipt of monoclonal antibodies or
convalescent plasma. Vaccination
exemption requests and outcomes must
also be documented, discussed further
in section IL.A.5. of this IFC. This
documentation will be an ongoing
process as new staff are onboarded.

While program staff may not have
personal medical records on file with
their employer, all staff COVID-19
vaccines must be appropriately
documented by the provider or supplier.
All medical records, including vaccine
documentation, must be kept
confidential and stored separately from
an employer’s personnel files, pursuant
to the ADA and the Rehabilitation Act.

Examples of acceptable forms of proof
of vaccination include:

e CDC COVID-19 vaccination record
card (or a legible photo of the card),

» Documentation of vaccination from
a health care provider or electronic
health record, or

¢ State immunization information
system record.

If vaccinated outside of the United
States, a reasonable equivalent of any of
the previous examples would suffice.

Programs have the flexibility to use
the appropriate tracking tools of their
choice. For those who would like to use
it, CDC provides a staff vaccination
tracking tool that is available on the
NHSN website (htips.//www.cdc.gov/
nhsn/hps/weekly-covid-vac/index.html),
This is a generic Excel-based tool
available for free to anyone, not just
NHSN participants, that facilities can
use 1o track COVID-19 vaccinations for
staff members.

Exemption Process

Under Federal law, including the
Americans with Disabilities Act (ADA)
and Title VII of the Civil Rights Act of
1964, staff, contractors, and volunteers
who cannot be vaccinated because of a
disability under the ADA, medical
condition, or sincerely held religious
beliefs, practice, or chservance may in
some circumstances be granted an
exemption, as discussed in ILB of this
IFC. Head Start staff included in this
[FC must be able to request an
exemption from these COVID-19
vaccination requirements. Additionally,
programs following CDC guidelines and
the new requirements in this IFC may
also be required to provide reasonable
accommodalions, to the extent required
by federal law, for employees who
requesl and receive exemption from
vaccination because of a disability,
medical condition, or sincerely held
religious belief, practice, or observance.

In support of t?le new requirements in
§§1302.93 and 1302.94, il is the
responsibility of Head Start programs to
establish a process for reviewing and
reaching determinations regarding
exemption requests (e.g., disability,
medical conditions, sincerely held
religious beliefs, practices, or
observances). Programs must have a
process for collecting and evaluating
such requests, including the tracking
and secure documentation of
information provided by those staff who
have requested exemption, the
program’s decision on the request, and
any accommodations that are provided.
Requests for exemptions based on an
applicable federal law must be
documented and evaluated in
accordance with applicable Federal law
and each program’s policies and
procedures. As is relevant here, this IFC
preempis the applicability of any state
or local law providing for exemplions to
the extent such law provides broader
exemptions than provided for by federal
law and are inconsistent with this [FC.
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For staff members, contractors, and
volunteers who request a medical
exemption from vaccination, all
documentation confirming recognized
clinical contraindications to COVID-19
vaccines or medical need for delay, and
which supports the request, must be
signed and dated by a licensed
practitioner, who is not the individual
requesting the exemption, and who is
acting within their respective scope of
practice as defined by, and in
accordance with, all applicable state
and local laws. Such documentation
must contain all information specifying
which of the authorized or approved
COVID-19 vaccines are clinically
contraindicated for the staff member to
receive and the recognized clinical
reasons for the contraindications or the
recognized clinical reasons necessitating
delay in vaccination; and a statement by
the authenticating practitioner
recommending that the staff member be
exempled from the program’s COVID-19
vaccination requirements based on the
recognized clinical contraindications or
allowed to delay vaccination.

For more information, Head Start
programs can refer to a resource
produced by the Equal Employment
Opportunity Commission (EEOC),
which is responsible for enforcing
federal laws that prohibit employment-
related discrimination based on a
person’s race, color, religion, sex
(including pregnancy, gender identity,
and sexual orientation), national origin,
age (40 or older), disability, or genetic
information. The EEOC resource, What
You Should Know About COVID-19
and the ADA, the Rehabilitation Act,
and Other EEO Laws, available at What
You Should Know About COVID-19
and the ADA, the Rehabilitation Act,
and Other EEO Laws | U.S. Equal
Employment Opportunity Commission
(eeoc.gov), should be helpful in
navigating employees’ requests for
accommodations (EEOC, October 25,
2021).

In granting such exemptions or
accommodations, programs must ensure
that they minimize the risk of
transmission of SARS-CoV-2 to at-risk
individuals, in keeping with their
obligation to protect the health and
safetly of staff, children and families. To
that end, it is a reasonable alternative
that staff, contractors, and volunteers
granted an accommodation be required
to undergo testing at least weekly for
current SARS-CoV-2 infection. Because
unvaccinated employees are at higher
risk of SARS-CoV-2 infection, and
SARS-CoV-2 transmission among
individuals without symptoms is a
significant driver of COVID-19, ACF has
determined it is necessary to prevent the

pre-symptomatic and asymptomatic
transmission of SARS-CoV-2 from
unvaccinated staff, contractors and
volunteers, through a requirement for a
weekly screening test.84 Although more
regular screening testing (e.g., twice
weekly) may idenlify even more cases,
ACF has decided to require a minimurm
testing of only on a weekly basis, which
is in line with CDC recommendations.

In support of this requirement,
programs should develop and
implement a written SARS-CoV-2
testing protocol for those staff,
contractors, and volunteers granted
vaccine exemptions. Programs should
consult with their Health Services
Advisory Committee (HSAC) and local
public health officials, along with
recommendations from their agency’s
legal counsel and Human Resources
department in the development of a
SARS-CoV-2 testing protocol. Programs
are encouraged to review guidance from
CDC and FDA about selecting SARS—
CoV-2 tests and developing related
protocols. The costs of regular testing
for those granted an exemption are an
allowable use of Head Start funds so
long as it is included in a program’s
policies and procedures. While using
Head Start funds is allowable, it is not
a requirement. It is at the program’s
discretion to decide if they will pay for
the cost of testing, considering such
factors as the number of approved
exemptions, whether they can sustain
continued funding for testing iffwhen
the COVID-19 funds are exhausted, any
incentives associated with allowing the
use of funds for testing, and whether
employees can cover the expenses of
testing.

D. Implementation Dates

Due 1o the urgent nature of the
vaccination requirements established in
this IFC, we have not issued a proposed
rule, as discussed in section C of this
IFC. While some IFCs, or provisions
within IFCs, are effective immediately
upon publication, such as the mask
requirement, we understand that
instantaneous compliance, or
compliance within days, with the
vaccine requirement is not possible.
Vaccination requires time, especially
vaccines delivered in a series. Programs’
updates to their policies and procedures
also take time to develop. However, in
order to provide protection to staff,
children, and families, we helieve it is
necessary to begin staff vaccinations as

84 O8HA. "COVID-19 Vaccination and Testing;
Emergency Temporary Slandard.” November 5,
2021. Available at: htips://www federolregister.gov/
docoments/2021/11/05/2021-23643/cavid-19-
vaccination-and-lesting-emergency-femporary-
standard.

quickly as reasonably possible.
Therefore, we have set the January 31,
2022 as the compliance date for staff to
be vaccinated. Although an individual
is not considered fully vaccinated until
14 days (2 weeks] after the final dose,
staff, certain contractors and volunteers
who have received the final dose of a
primary vaccination series by January
31, 2022 are considered to have met the
vaccination requirement, even if they
have not yet completed the 14-day
waiting period. This timing flexibility
applies only to the initial
implementation of this IFC and has no
bearing on ongeing compliance.

The rationale for a different timeline
for compliance with the vaccine
requirement in this rule relative to the
CMS or the OSHA rule is because this
timeline in this rule is coordinated with
OHS's expeciation, communicated
through guidance in May 2021, for
programs' return to full in-person
services. Beginning January 2022, Head
Starl programs are expected o resume
fully in-person services after a period of
increased flexibility with virtual and
remaote services during the pandemic. At
this time, OHS will reinstate pre-
pandemic practices for tracking and
monitoring enrollment as part of the
Full Enrollment Initiative, This means
that during the first week of February,
OHS will evaluate reperted enrollment
on the last day of January for purposes
of the under-enrollment process.
Requiring that staff receive their second
dose in a two-dose vaccine series, or a
single dose in a one-dose vaccine series,
by January 31 is consistent with this
return to fully in-person services.

VI. Regulatory Process Matters

Treasury and General Government
Appropriations Act of 1999

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 requires federal agencies to
determine whether a policy or
regulation may negatively affect family
well-being. If the agency determines a
policy or regulation negatively affects
family well-being, then the agency must
prepare an impact assessment
addressing seven criteria specified in
the law. ACF believes it is not necessary
to prepare a family policymaking
assessment, see Public Law 105-277,
because the action it takes in this
interim final rule will not have any
impact on the autonomy or integrity of
the family as an institution. However,
ACF invites public comment on
whether the actions set forth in this
interim final rule would have a negative
effect on family well-being.



