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WHO WE ARE & WHAT WE DO

Lozano Smith is a full-service education and public agency law firm serving
hundreds of California's K-12 and community college districts, and
numerous cities, counties, and special districts. Established in 1988, the firm
prides itself on fostering longstanding relationships with our clients, while
advising and counseling on complex and ever-changing laws. Ultimately, this
allows clients to stay focused on what matters most — the success of their
district, students and communities they serve. Lozano Smith has offices in
eight California locations: Sacramento, Walnut Creek, Fresno, Monterey,
Bakersfield, San Luis Obispo, Los Angeles, and San Diego.

AREAS OF EXPERTISE
=  Administrative Hearings
= Charter School
=  Community College
= Facilities & Business
= Governance
= |nvestigations
= Labor & Employment
= Litigation
®=  Municipal
= Public Finance
=  Public Safety
=  Special Education

= Student
= Technology & Innovation
= Title IX

COST CONTROL is important for public agencies and an area we have
mastered. We recognize and understand your financial restraints and work
tirelessly to provide the best legal representation with those limitations in
mind. One of the best ways we keep legal costs to a minimum is through
strategic, preventive legal services. These include Client News Briefs to keep
you updated on changing laws affecting education. In addition, we offer
extensive workshops and legal seminars providing the tools needed to
minimize liability, reducing the need for legal assistance down the road.

CLIENT SERVICE is our top priority and we take it very seriously. With
premier service as the benchmark, we have established protocols and
specific standards of practice. Client calls are systematically returned within
24 hours and often sooner when required.

DIVERSITY IS KEY and we consciously practice it in all that we do. It is
one of our core beliefs that there is a measurable level of strength and
sensitivity fostered by bringing together individuals from a wide variety of
different backgrounds, cultures and life experiences. Both the firm and the
clients benefit from this practice, with a higher level of creative thinking,
deeper understanding of issues, more compassion, and the powerful
solutions that emerge as a result.

Lozano Smith — The Success of Any Partnership — A Shared Vision
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What We Will Cover

Background Checks & Fingerprinting
Reading a Live Scan Report

Arrests & Charges

Criminal Convictions

Hypothetical Scenarios

Background Checks

& Fingerprinting

Background Checks

It is extremely important to conduct thorough background check of all employee
applicants.

A complete background check should include review by trained staff of:

Complete employment application
Employer References

Credential Verification

Education Degree Verification

Fingerprinting (Criminal History) /




Background Checks

Failure to conduct thorough background checks can result in
harm to students and/or staff and create liability for the District.

Classified vs. Certificated Employees

Classified Employees

= Not required to have a teaching
credential

= |ncludes clerical staff, instructional
assistants, custodians, accounting
personal, and similar classifications

= Ed Code, §§ 45122.1, 45123, 45124

Certificated Employees

Required to have a credential from
the California Commission on
Teacher Credentialing

Includes teachers, speech
therapists, school psychologists,
nurses, and similar classifications
Limitations on issuance of credential
based on criminal history

Ed. Code, §§ 44830.1, 44836, 44837

Criminal Background Checks Required

= School districts required to perform
criminal background checks for all

employees

= Certificated Employees: Ed. Code, § 44830.1

= Classified Employees: Ed. Code, § 45125




Fingerprint Guidelines in General
= Offers contingent upon receiving
fingerprint clearance

= Employee should not begin work until
fingerprints are cleared

= Shall request subsequent arrest notices

How to Read a

Live Scan Report




Arrests & Charges




Arrested but not Charged

New applicants:
= Cannot ask about or consider arrest when hiring!

Current employees:

DOJ contacts school district (subsequent arrest notification)
= Wait for more information

= Possible grounds for dismissal (Ed Code, §§ 44932, 45113)
Immoral/unprofessional conduct

Dishonesty

Evident unfitness for service
Conviction of felony or crime of moral turpitude
= Other grounds listed by Board Policies




Arrested and Charged

New applicants:

= May consider charge

Current employees:

= Get more information!
= Consider mandatory leave of absence
= Consider optional leave of absence

= Possible grounds for dismissal

Mandatory Leaves of Absence

Ed. Code, 88 44940 and 45034 require districts to place an employee on a
compulsory leave of absence if the employee is “charged with a mandatory
leave of absence offense:”

= Sex offenses
= Murder or attempted murder

= Aiding or abetting the unlawful sale, use, or exchange to minors of
controlled substances

Right to furnish a bond
Unpaid
School may extend leave of absence with notice

Reporting to Commission on Teacher Credentialing

For certificated employees:

= Must forward a copy of the criminal charges to CTC no later than 10 days
after receipt

= Must report changes of status

Dismissed or non-reelected

Suspended or placed on unpaid leave as a final adverse action for more than 10 days
Otherwise terminated

As a result of “an allegation of misconduct or while an allegation of misconduct is
pending”

= Procedural changes
= Use CTC Reporting Form
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Criminal

Convictions
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Convictions in Other States

Violent & Serious Felonies Sex Offenses

Violent and Serious Felonies

Violent Felonies

Penal Code, § 667.5(c)

Murder & Voluntary Manslaughter
= Rape

Lewd acts on a child under 14

Any felony committed with great
bodily injury

Home invasion robbery

Arson

Carjacking

Serious Felonies

Penal Code, § 1192.7

Overlap with violent felonies
Grand theft with a firearm
Assault with intent to rob or rape
Robbery or bank robbery

Felony involving a dangerous
weapon

Selling controlled substances to
minors




Violent and Serious Felonies

Generally
= Cannotemploy if convicted of violent or
serious felony
Exceptions
= Rehabilitated, pardon, or acquitted

Applies to classified staff and certificated
staff

Sex Offenses

= Sex Offenses defined in Ed. Code, § 44010
= |ncludes over 2 dozen Penal Code sections
= |ncludes attempted sex offenses

= Practice Tip: Cross-check livescan report
with Penal Code sections defined in Ed.
Code, § 44010

Sex Offenses

Generally

=Cannot employ if convicted of a sex offense.
Exception

=May employ if charges dismissed or acquitted.
However

=For certificated employees: If the victim was a
minor, the District cannot employ the person,
even if the conviction was judicially dismissed.
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Sexually Violent Predators

= Designation is not a conviction but a psychiatric
determination rendered by a court.

= Often preceded by a conviction for a sex offense.

= School districts prohibited from employing persons
designated as sexually violent predators.

= |f court reverses its determination, former designation is no
longer a bar to employment.

Drugs and Controlled Substances

Offenses defined in Ed. Code, § 44011:

= Possession without a prescription
= Possession with intent to sell

= Unlawfully furnishing to a minor

= Offenses on public school grounds
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Controlled Substance Offenses

Generally

= Cannot employ if convicted of a controlled substance offense
Exception

=May employ if conviction reversed or acquitted
Difference between certificated and classified employees:

= Certificated: May employ a person convicted of a controlled substance offense
if that person holds an appropriate credential for the position.

= Classified: May employ a person convicted of a controlled substance offense if
the board determines that the person has been rehabilitated for at least 5
years.

Marijuana Offenses

Non-felony conviction for
possession of marijuana that is
two or more years old may NOT

be considered.

2CCR., §11017.1

Juvenile Offenses

= AB 1843, effective July 1, 2017

= Any record concerning or related to an
arrest or conviction while a person

was subject to the jurisdiction of
juvenile court may not be considered
as a factor in hiring.
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All Other Offenses

= May generally consider the conviction before hiring if not
otherwise prohibited

= May be prohibited from using conviction to deny
employment if adverse impact would result on the basis of a
protected characteristic
= e.g., race, color, national origin, etc.

= Refusal to hire applicant must be justified by “business
necessity”

Hypotheticals...

Who Can You Hire?

Exercise 1

CAN YOU HIRE CAMERON?

¢ 20091210 CASCWALNUT CREEK
466 PC-POSSESS/ETC BURGLARY TOOLS  TOC: M
DISPO: CONVICTED-PROB/JAIL
CONV STATUS: MISDEMEANOR TOS:4
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Exercise 2

CAN YOU HIRE TAYLOR?

+ 20080810 CASCMCSACRAMENTO
001: 97M14539
647(B) PC-DISORDERLY CONDUCT: PROSTITUTION TOC:M
DISPO: CONVICTED- PROB/JAIL
CONV STATUS: MISDEMEANOR TOS:4

Exercise 3

CAN YOU HIRE AVERY?

+ 20070104 CAMCSTOCKTON

001: 4109991

484(A) PC-PETTY THEFT TOC: M

DISPO: CONVICTED - PROBATION

CONV STATUS: MISDEMEANOR

20150810 DISPO: CONV SET ASIDE & DISM
1203.4/1203.4A PC

COM: COURT CASE NUMBER 4109991

Fingerprinting & Criminal Record Take-Aways

Violent and serious felonies, sex offenses, and controlled substance
offenses generally bar employment, but there are some legal
exceptions

May generally consider the conviction before hiring if not otherwise
prohibited.

* Cannot consider arrests
* May consider charges

Always look for post-conviction actions—for example, expungement
Call legal counsel for complicated scenarios
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Questions?

Thank you from
Lozano Smith.

Together with you, we're impacting
communities and lives through:

Professional development
Volunteer projects

Sponsorships and award programs
Scholarships

#BlueHatProject
#LozanoSmithFoundation
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Disclaimer:

These materials and all discussions of these materials are for
instructional purposes only and do not constitute legal advice. If you
need legal advice, you should contact your local counsel or an
attorney at Lozano Smith. If you are interested in having other in-
service programs presented, please contact
clientservices@lozanosmith.com or call (559) 431-5600.

Copyright © 2020 Lozano Smith

All rights reserved. No portion of this work may be copied,
distributed, sold or used for any commercial advantage or private
gain, nor any derivative work prepared therefrom, nor shall any sub-
license be granted, without the express prior written permission of
Lozano Smith through its Managing Partner. The Managing Partner of
Lozano Smith hereby grants permission to any client of Lozano Smith
to whom Lozano Smith provides a copy to use such copy intact and
solely for the internal purposes of such client. By accepting this
product, recipient agrees it shall not use the work except consistent
with the terms of this limited license.
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